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This installment of Law and the Public’s Health provides a
brief overview of the new National Response Plan (NRP)
and addresses several key legal and policy issues in public
health emergency preparedness. The NRP creates a new
national framework for responding to domestic incidents
that threaten the public’s health and safety. Despite the new
plan, several key issues require additional attention, and this
installment considers the implications of these issues and
the NRP for public health policy and practice.

BACKGROUND
On January 6, 2005, then-Secretary of Homeland Security
Tom Ridge announced the completion of the National Response Plan (NRP).1 The NRP is intended to establish “a
comprehensive all-hazards approach to enhance the ability
of the United States to manage domestic incidents”1 and
provides protocols for “how federal departments and agencies will work together and how the federal government will
coordinate with state, local, and tribal governments and the
private sector during incidents.”1 Completion of the NRP
fulfilled directives from the President2 and Congress3 to the
Department of Homeland Security (DHS) to consolidate
myriad existing federal government emergency response
plans into a single, comprehensive plan. The NRP also extends the scope of existing federal response plans to encompass the full range of incident management, including prevention, preparedness, response, recovery, and mitigation.4
The NRP is organized into several main components: the
Base Plan, which describes the overall coordinating structures for the national response to domestic incidents; the 15
Emergency Support Function (ESF) Annexes, which describe
more specific roles and responsibilities of groupings of federal departments and agencies and the American Red Cross
to deliver functional programmatic support during emergency response (e.g., ESF #1 is Transportation, ESF #2 is
Communications, and ESF #3 is Public Works and Engineering); and Incident Annexes, which provide additional detail
for particular hazards or contingencies that require specialized application of the NRP (e.g., Biological, Nuclear/Radiological, and Oil and Hazardous Materials).4
Two key components of the NRP provide the framework
for responding to a public health emergency, which is defined to encompass biological incidents (whether naturally
occurring or the result of terrorism). The ESF #8 Annex
(Public Health and Medical Services) provides the general
mechanism for coordinated federal assistance to supplement
state, local, and tribal resources in response to public health
and medical care needs resulting from a domestic incident.
The Biological Incident Annex builds upon ESF #8 and

provides additional details regarding a response to a disease
outbreak of known or unknown origin requiring federal
assistance.

ESF #8 (Public Health and Medical Services)
ESF #8 brings together 15 federal departments and agencies
and the American Red Cross to coordinate the provision of
public health and medical support for federal-to-federal assistance and federal assistance to state, local, and tribal jurisdictions. The Department of Health and Human Services
(DHHS) is the primary coordinator for ESF #8 activities,
and ESF #8 resources can be activated through the Stafford
Act,5 the Public Health Service Act,6 or in accordance with
the memorandum for federal-to-federal support included in
the NRP Financial Management Support Annex. ESF #8
support focuses certain “core” functional areas: assessment
of public health/medical needs (including behavioral
health); public health surveillance; medical care personnel;
and medical equipment and supplies.7
To fulfill requests for support from federal departments
and agencies or state, local, or tribal jurisdictions, ESF #8
uses resources available from DHHS (e.g., the Centers for
Disease Control and Prevention, the United States Public
Health Service Commissioned Corps, the Strategic National
Stockpile of pharmaceuticals and medical equipment), as
well as ESF #8 partner organizations (e.g., the Departments
of Homeland Security, Defense [DoD], Veterans Affairs [VA],
and the American Red Cross).7

Biological Incident Annex
The Biological Incident Annex builds upon both the procedures contained in the NRP Base Plan and ESF #8; it also
details more specific actions, roles, and responsibilities associated with the response to a disease outbreak of known or
unknown origin that requires federal assistance, either because a state requests such assistance, one federal department requests assistance from another, or through the exercise of a federal department’s independent response
authorities (e.g., the Secretary of DHHS has the authority to
declare a public health emergency for a biological incident).8
The Annex includes threat assessment notification procedures, laboratory testing, joint investigative/response procedures, and activities related to recovery.8
The response system for biological terrorism events, pandemic influenza, emerging infectious disease, or novel pathogen outbreak is intended to achieve a number of goals,
consistent with an overall, comprehensive response to an
incident. These goals encompass detection of the event
through disease surveillance and environmental monitoring; identification and protections of population(s) at risk;
determination of the source of the outbreak; rapid analysis
of the incident’s implications for public health and law enforcement; control and containment of possible epidemics
(including providing guidance to state and local public health
authorities); provision of augmented and “surge” public
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health and medical services as a result of the incident; tracking and elimination of any potential resurgence or additional outbreaks; and assessment of the extent of residual
biological contamination, along with decontamination as
necessary.8
To carry out its activities under the ESF #8 and Biological
Incident Annexes, DHHS relies on a number of legal authorities, including the Public Health Service Act (PHSA)9
and the Stafford Act.10 The PHSA, among other things, authorizes the Secretary of DHHS to declare a “public health
emergency” whenever the Secretary determines—after consulting with public health officials if necessary—that an incident (including an outbreak of an infectious disease or bioterrorism) presents an emergency situation.11 The Act also
authorizes the Secretary to enforce isolation and quarantine
requirements and maintain and deploy the Strategic National Stockpile of drugs, vaccines, and other biological products, medical devices, and supplies.
Under the Stafford Act, a state or territory can request a
Presidential declaration of “disaster” or “emergency,” depending on whether the incident is a natural disaster that
immediately threatens life and safety (e.g., hurricane or
earthquake) or other situation for which a state requires
federal assistance (e.g., a major blackout or snowstorm).12
Once a Stafford Act declaration is made, the federal Disaster
Relief Fund provides funding to states under a cost-sharing
formula and reimbursement to federal departments and
agencies for providing assistance. Without a Stafford Act
declaration, a federal department or agency must use its
own funding to respond, seek a Congressional supplemental
appropriation, or enter into a reimbursement agreement
(contained in the NRP) with another department or agency
that requests the assistance (e.g., a Veterans Affairs medical
center requests staffing assistance from the Public Health
Service Commissioned Corps or pharmaceuticals from the
SNS to assist a state or locality respond to an incident).
A declaration of PHS Act public health emergency or a
Stafford Act declaration of disaster or emergency also triggers additional DHHS emergency authorities regarding a
number of federal laws that establish regulatory standards
related to the provision of federally funded or federally
approved medical care.12 During a declaration under either
Act, the Secretary of DHHS can waive Medicare and Medicaid conditions of participation that normally apply to health
care providers. The Secretary also can waive Medicare and
Medicaid requirements that physicians and other health care
professionals be licensed in the state in which they provide
services, as long as they have equivalent licensing in another
state and are not excluded from practice in that state or any
state that comprises the emergency area.
A declaration under either Act also allows the Secretary
to waive otherwise applicable penalties under the Emergency Treatment and Labor Act (EMTALA),13 in cases in
which hospitals covered by the Act (all Medicare participating hospitals with emergency departments) either deny emergency screening services and refer individuals seeking care
other locations identified in a state emergency preparedness
plan, or engage in medically inappropriate transfers of unstable patients under circumstances necessitated by the declared emergency.14 The Secretary also may waive sanctions

under the federal laws that make illegal certain types of
physician self-referral practices.15
A declaration also allows the Secretary to waive sanctions
and penalties that arise from noncompliance with certain
privacy requirements under the Health Insurance Portability
and Accountability Act of 1996 (HIPAA).16 Acting under the
Food, Drug, and Cosmetic Act, the Secretary can also authorize the emergency use of an unapproved new drug, an unlicensed biological product, or a medical device that has not
been approved or cleared for commercial distribution. These
special powers are linked to emergencies that involve chemical, biological, radiological, or nuclear (CBRN) agents.17

LEGAL AND POLICY ISSUES RELATED TO
EMERGENCY PREPAREDNESS AND RESPONSE
The NRP establishes a broad framework for homeland security and public health and accords DHHS broad authority to
prepare for and respond to public health emergencies. At
the same time, several critical legal and policy issues require
further attention and resolution in order to ensure an appropriate national response to a biological incident or other
public health emergency. Two of the most important issues
are the establishment of a licensure system for health care
volunteers during an emergency and provision of liability
protections for health care volunteers.

Emergency Reciprocal Licensing System
The ability to muster sufficient health care emergency personnel in the face of a public health emergency, especially
one involving mass casualties, is essential to proper incident
response. The Health Resources and Services Administration (HRSA) maintains an Emergency System for Advance
Registration of Volunteer Healthcare Providers (ESAR-VHP).
This program provides technical advice and funding to states
to develop systems to pre-identify, register, and verify the
credentials of health care providers willing to serve as volunteers during an emergency. The ESAR-VHP system is necessary but may not be sufficient, since the law that authorized
establishment of the system, the Public Health Security and
Bioterrorism Preparedness and Response Act of 2002,18
specifically prohibited the establishment of preemptive federal licensure, credentialing, or hospital privilege standards
by the Secretary.19 It is the states that have the primary
authority to regulate health care practice under their police
powers.20 As a result, the DHHS Secretary may “encourage,”
but not compel, states to authorize the provision of care
during emergencies by health professionals licensed in another state. To date, seven states and the District of Columbia have enacted licensure reciprocity legislation21 using the
Model State Emergency Health Powers Act.22 Whether preemptive federal reciprocal licensure standards should apply
during declared emergencies is a critical issue for further
Congressional consideration. An alternative approach might
be to incentivize establishment of state reciprocity legislation by making reciprocity a condition of PHS Act funding.
The former approach relies on Congress’s power to regulate
conduct that affects interstate commerce, while the latter
relies on Congress’s spending clause powers to incentivize
legal reform.
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Liability protection for health care volunteers
There is ample evidence that health care providers are willing to volunteer in their communities during emergencies.
The Medical Reserve Corps (MRC), the medical component
of the USA Freedom Corps, organizes health care providers
in local communities to prepare for emergencies. DHHS
provides start-up grants for the MRC units. As of January
2005, there were over 34,000 volunteers among 232 MRC
units across the country. At the same time, anecdotal evidence suggests that liability concerns may represent a significant barrier to volunteerism among health professionals
and health care institutions. Under certain circumstances,
the federal government may be able to extend liability protection to volunteers under the Federal Tort Claims Act, as
well as workers’ compensation protection under the Federal
Employees’ Compensation Act. However, where immediate
response is essential, relying on federal teams working under federal liability protections may be fatal, because these
teams can take 12 to 14 hours to arrive. Where an emergency is concerned, the initial public health and medical
response to a catastrophe inevitably will be local and regional and will include the use of volunteers.
Federal legislation known as the Volunteer Protection
Act (VPA)23 provides legal immunity for volunteers furnishing services to non-profit or government organizations. Liability protections apply when three conditions are met: (1)
the voluntary conduct fell within the scope of the volunteer’s
general activity-specific responsibilities; (2) the volunteer’s
activities fell within the scope of duty to the government or
organization and the volunteer was properly licensed, certified, or authorized (where applicable) to undertake the
activity in the state in which the harm occurred; and (3) the
injury was not caused by willful or criminal misconduct,
gross negligence, reckless misconduct, or a conscious, flagrant indifference to the rights or safety of the individual
harmed by the volunteer.23 At the same time, the VPA specifically excludes liability protections for the entity or institution in which the volunteer provides services.23
As with the licensing issue, the Model State Emergency
Health Powers Act contains provisions relevant to volunteer
liability protection,24 but unified national response may be
appropriate in order to ensure appropriate liability protections for health care volunteers and the institutions during
federally declared emergencies and disasters. The VPA does
not currently provide explicit liability protections for health
care volunteers working under declared national emergencies and disasters, an omission that could deter health care
institutions from reliance on volunteers. An appropriate liability protection system would establish protections, allow
for licensure and credentialing verification, and could, as
with the VPA, except from protection misconduct resulting
from willful actions, gross negligence, or flagrant disregard
for the health and safety of patients.
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The NRP represents a major milestone in the development of national preparedness and response policy. The
public health and medical communities have a vital stake in
its policies as well as the underlying legal standards on which
the NRP is based. The critical issues of licensing and liability
represent opportunities for public health and medicine to
expand and improve on the NRP through establishment of
policies that enhance the nation’s ability to respond effectively to emergencies and disasters.
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