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LEGAL ISSUES CONCERNING VOLUNTEER
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HURRICANE-RELATED EMERGENCIES
IN THE GULF COAST REGION
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The impact of Hurricanes Katrina and Rita in the Gulf
Coast region resulted in the displacement of hundreds of thousands of people, the destruction of billions of dollars of property, and, in the case of New
Orleans and other municipalities, the virtual ruin of
communities. General states of emergency were declared in Alabama,1 Louisiana,2 Mississippi,3 Oklahoma,4 and Texas,5 as well as by the federal government. Extensive flooding in New Orleans shut down
most health care providers and stranded thousands of
city residents for days. On September 2, 2005, Louisiana Governor Kathleen Babineaux Blanco separately
declared a state of public health emergency6 pursuant
to the state’s Homeland Security and Emergency Assistance and Disaster Act.7
During these states of emergency, federal, state,
county, and city officials and private sector entities
worked extensively to address major gaps in the delivery of health care and public health services in New
Orleans and elsewhere. They relied particularly on
volunteer health professionals (VHPs) (e.g., physicians,
nurses, public health workers, emergency medical responders) to meet surge capacity. The U.S. Department of Health and Human Services (DHHS) estimates that over 33,000 VHPs registered to respond to
the disaster.8 Many VHPs were organized and deployed
to the Gulf Coast region through governmental programs (e.g., state-based emergency systems for the
advance registration of VHPs (ESAR-VHP), Medical
Reserve Corps (MRC), disaster management assistance
teams (DMAT) or private sector efforts (e.g., American Red Cross). However, some volunteers arrived spontaneously without any formal deployment, organizational affiliation, or specific assignments.
The need for VHPs during emergencies is unquestioned. Congress assessed these needs following the
September 11, 2001, terrorist attacks and subsequent
anthrax exposures.9 It directed DHHS through its
Health Resources Services Agency (HRSA) to help
states and territories create ESAR-VHP systems to facilitate the deployment and use of VHPs in future
emergencies. Though HRSA’s ESAR-VHP project is

still in its early phases, some states’ existing systems
were instrumental in providing thousands of VHPs for
affected areas. However, a series of legal and regulatory questions affected VHP participation in response
to Hurricanes Katrina and Rita.10 What constitutes an
“emergency” sufficient for the initiation of volunteer
efforts, when and how is it declared, and what are the
legal and practical ramifications of such declarations?
When may VHPs who are licensed or certified in one
state legally practice their profession in another state?
When may VHPs face civil liability for their actions in
response to public health emergencies? Who will compensate them for the injuries or other harms they may
incur? Some volunteers were unable or reluctant to
respond or engage in some efforts as a result of these
legal and policy concerns. Others who arrived spontaneously simply lacked utility. These and other legal
issues pervaded the deployment of VHPs in the Gulf
Coast region and, in some cases, inhibited more extensive use of their services.
THE LEGAL ENVIRONMENT FOR
VHPS DURING EMERGENCIES
Multiple key legal issues relate to the deployment and
use of VHPs in hurricane (and other emergency) response efforts.
• Emergency declarations. Declarations of an “emergency” or “public health emergency” can be critical. These declarations can quickly change the
legal landscape in ways that facilitate VHP participation by eliminating some non-emergency
barriers to their rapid deployment.
• Licensing and credentialing. One of these barriers is
the potential for VHPs certified in one state to
practice their profession in another state. Many
of the VHPs that provided care to thousands of
patients in Louisiana were not licensed or credentialed in the state. In non-emergencies, their ability to provide medical care in a state where they
are not licensed is greatly limited. During emergencies, legal mechanisms like the Emergency
Management Assistance Compact (EMAC), 11
which every state except Hawaii has executed,
allow health care workers to practice in another
state by temporarily recognizing their valid licenses
or credentials from their home state. In Louisiana, Governor Blanco’s Executive Order declaring
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a state of public health emergency effectively suspended state medical licensing requirements for
out-of-state professionals with current licenses in
good standing.6
• Liability. Civil liability of VHPs for unintended
injuries to patients is another major concern. In
triage scenarios where decisions are made during altered standards of medical care, VHPs may
fear the potential for post-emergency liability
claims. During declared emergencies, many
states, like Louisiana, specifically grant broad
immunity or indemnification for VHPs who are
officially responding to identified needs and practice in good faith. (These liability protections
may not apply, however, to spontaneous or other
types of volunteers, or to the health care entities
that host them.)
• Reparation for harms to volunteers. Compensation
for job-related injuries is typically provided
through federal or state workers’ compensation
systems. During non-emergencies, these protections may not apply to VHPs (specifically because they are not viewed as “employees”). Absent protections for the foreseeable harms they
may incur in responding to emergencies, VHPs
may have to rely on existing employer compensation programs or health insurance (each of
which may deny coverage under varied circumstances), or their own resources. To resolve VHP
concerns for their own personal welfare, some
states and the federal government extend workers’ compensation protections to VHPs by temporarily recognizing them as “employees” during emergencies.
SIGNIFICANT LEGAL CHALLENGES
RELATED TO THE GULF COAST
HURRICANE-RELATED EMERGENCIES
Although the legal environment during the Gulf Coast
hurricane-related emergencies adapted to allow for
the mass participation of VHPs to meet surge capacities, significant law-based challenges caused delays,
confusion, and resistance. Systems like ESAR-VHP and
the MRC are designed to expedite the deployment of
VHPs. Yet, as needy populations suffered in New Orleans and other areas from a lack of health care services, medical response efforts were initially stalled
due to several legal issues:
1. Willing VHPs faced conflicting messages about
who (federal, state, local, or private sector entities) had the legal authority to deploy them to

the disaster-affected areas. In some cases, volunteers who were aligned with specific state
agencies or organizations prior to the emergency were targeted for deployment through
federal programs.
2. Many VHPs were dispatched pursuant to state
EMAC agreements. However, EMAC generally
authorizes participation of volunteers who are
“state officials or employees.” Local government
or private sector volunteers, who constituted a
great majority of VHPs, do not expressly fall
within the coverage (or protections) of EMAC.
In partial response, some states were able to
deploy these volunteers through EMAC by temporarily declaring them to be state employees
through volunteer services agreements, memoranda of understanding, or existing statutes.
3. To staff its medical contingency stations, the
federal DHHS established a program to recruit
VHPs through what is known as Schedule A of
the Excepted Service. Not only did this result
in delays, the government’s plan to “federalize”
VHPs (essentially by viewing them as temporary federal employees) discounted the ability
of existing programs like ESAR-VHP and the
MRC to more expeditiously provide registered,
vetted, and trained volunteers.
As noted above, multiple jurisdictions at all levels of
government declared states of emergency in response
to the disaster. Though these declarations served many
purposes, misunderstandings regarding the nature and
extent of emergency standards led to confusion and
conflicts. Dual (or multi-level) declarations among jurisdictions led to duels among public health and other
authorities as to their roles and responsibilities. At the
crossroads were some VHPs who lacked functionality
because of failures to communicate or share essential
resources.
Additional confusion arose related to whether a
VHP’s licensure and credentials were sufficient to allow them to practice in specific jurisdictions. Criteria
for acceptance of out-of-state medical practitioners
varied among the states, leaving some hopeful VHPs
unsure as to where they could (or could not) provide
the most effective assistance. Some arrived in affected
areas only to be initially told they could not practice
their medical skills because of legal impediments, including their potential exposure to civil liability. VHPs
assisting in federal response efforts may be immune
from civil liability claims under the Federal Tort Claims
Act (FTCA)12 if they are considered federal employees. VHPs may be protected from liability at the state
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level through EMAC or emergency declarations for
acts committed within the scope of their duties (unless such acts are the product of willful misconduct,
gross negligence, or recklessness). There is, however,
no uniform single standard to protect VHPs from civil
liability in every scenario (and perhaps there should
not be, given the need to protect patients from harms
from treatment during emergencies).10 Congress has
recently proposed to expand volunteer liability protections, although the likelihood of legislative passage
is unclear.13
Just as there is no single legal scheme to immunize
VHPs against patient claims, there is also no uniform
guarantee that volunteers will be compensated for the
foreseeable harms they suffer in the scope of their
duties. VHPs who were federally designated as intermittent disaster response personnel or non-paid temporary federal employees were covered by the federal
workers’ compensation program. Those rendering assistance pursuant to a state EMAC response or state
statutory authorization were often covered by their
home state workers’ compensation systems. Others
were protected through the goodwill of their existing
private employers. Teams of volunteer physicians,
nurses, and other medical practitioners from the Johns
Hopkins Medical Institutions, for example, were informed that their workers’ compensation benefits
would cover them while they were deployed. Still other
volunteers had to rely on their own health insurance
coverage for harms they incurred. Some volunteers,
however, simply were not legally covered. They served
at their own risk, if they served at all. I (and my colleagues) have separately opined that to ensure that
VHPs are covered under workers’ compensation programs regardless of their affiliation or job status, laws
should define VHPs as “employees” of their host jurisdiction during declared emergencies, provided that
the VHPs are volunteering in some formal capacity.10

and use. Despite considerable adaptability of legal systems during emergencies, impediments may inhibit
the participation or utility of VHPs. Unwieldy laws and
regulations can lead to delays. Competing legal authorities can cause confusion. Gaps in liability protections and workers’ compensation protections can lead
volunteers to resist participation. Among the many
lessons learned from Hurricanes Katrina and Rita is
the need to continue to transform the legal environment to enable and encourage VHPs to provide timely
and essential care during emergencies.

CONCLUSION
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As seen in the hurricane responses in the Gulf Coast
region, protecting patients and the community’s health
during emergencies requires the contributions of VHPs
to meet surge capacities. This, in turn, requires advance legal mechanisms to facilitate their deployment
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